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I.  The Bar and the Constitution

Thirty years ago I arrived at the law faculty of Moscow State University to do dissertation research.  My research adviser in the criminal procedure faculty was speechless when he heard my topic--the history of the Russian and Soviet Bar, the advokatura.  He would have understood an interest in the Procuracy, or the MVD, or the courts, but the advokatura?  Unlike the tsarist era, with its magisterial history of the Russian Bar by Gessen and Gernet, the Soviet Union had produced only a handful of books on the Bar, and most of them were thin volumes by legal practitioners.  In every respect, the advokatura was the stepchild of the Soviet legal order.
I start out with this personal vignette because it suggests how far Russian legal development has come in the last three decades.  The Bar is now a subject of serious academic research in Russia; the number of advocates has grown several fold since 1991; advocates now enjoy more procedural rights, including participation in jury trials; and the Bar has become the profession of choice for many talented and ambitious graduates of law faculties.  
In the development of a civil society in Russia, which is the subject of our panel, the Bar plays a dual role as a mediator between state and society.  As an institution, it is part of that dense network of voluntary and independent associations that are essential to a civil society; as a profession, it carries out functions that protect the interests of individuals and groups in civil society and it serves as a buffer against the encroachment of the state on civil society.  Thus, the existence of a vibrant and effective legal profession is one of the essential preconditions for the realization of constitutional norms relating to a civil society, especially those set out in Chapter 2 of the Constitution, which is devoted to Human and Civil Rights and Freedoms. Just as democracy is unthinkable without competitive political parties, a liberal order cannot be sustained without a self-confident Bar that is prepared to defend the interests of individuals and groups and to challenge the actions of the state.  Opposition is vital in law as well as politics, it is just called by a different name, adversarialness, and adversarialness requires a strong Bar.
While noting the significant distance that the Bar has travelled in the last 30 years, we must also recognize the serious challenges that prevent the Bar from carrying out fully and effectively its constitutional responsibilities.  Let me speak briefly to two such obstacles.   

1.  The first is the place of the advocate, both symbolically and practically, in the current Russian legal system.  The Bar is no longer the stepchild of Russian law but it is still something less than a fully respected member of the legal family.  Some law enforcement personnel prevent advocates from carrying out their constitutionally-mandated functions by calling advocates as witnesses in order to get them removed from a criminal case; or they insist on gaining access to privileged client files in the possession of advocates.
 There are many reasons for the continuation of what has been called the accusatorial bias in Russian criminal procedure, but one of the most important is the virtual absence of former advocates on the Bench.   The reputation and effectiveness of advocates clearly suffer because of an unspoken rule that Russian judges should be drawn from the ranks of law enforcement personnel and not the Bar.  It is very difficult to carry out the provisions of the first part of Article 19 of the constitution--that all persons shall be equal before the law and the court--if the court is controlled by persons who throughout their careers have looked at justice through a single lens.  
In this regard, the comments in January of this year by Minister of Justice Aleksandr Konovalov are encouraging.  In a meeting with human rights activists, Konovalov said that he favored the inclusion of advocates and even human rights activists on the Bench because it would "bring the courts closer to the people."
  If introduced, such a reform has the potential to integrate advocates fully into the Russian legal community, which would revive a Russian tradition that was in place at the end of the tsarist era and was then distorted by Soviet rule. 
2.  A second set of obstacles facing the Russian Bar relates to Article 48 of the Constitution, which grants every citizen the right to qualified legal assistance, including access to a lawyer from the moment of detention.  Unfortunately, the means that the state has chosen to implement this laudable declaration has created an enormous burden for the Bar.  Instead of funding legal assistance to the needy through the state budget, the political leadership has forced advocates to devote a large portion of their practice to the representation of clients for little or no pay.  This unfunded or underfunded mandate, guaranteed in Article 50 of the Criminal Procedure Code, has a particularly deleterious effect on legal practice in the provinces, where the percentage of indigent clients is far higher than in Moscow and St. Petersburg.  One estimate claimed that court-appointed cases represented 75-80 percent of the criminal case load of advocates in certain regions.
  Further complicating life for provincial advocates is the distance they have to travel to represent clients in court, for which they receive wholly inadequate compensation.  The result is an access to representation and a quality of work that arguably does not meet the constitutional standards relating to the guarantee of "qualified" legal assistance.  Although the government has in the last two years lessened this burden somewhat by an increase in the scale of remuneration for court-appointed cases, this model of legal assistance still offloads onto a single profession a responsibility that should be borne by society at large.
  
II.  The Bureaucracy and the Constitution

Policy relating to the Bar is one of many examples where constitutional guarantees at the top of the normative pyramid depend not so much on constitutional interpretation by the courts but on the issuance of enabling legislation by parliament and the issuance and implementation of enabling rules by executive agencies.  The devilish details of governance that Article 114 of the Constitution entrusts to the Government and its ministerial bureaucracies have served on many occasions to undermine constitutional intent.  For example, the state bureaucracy has hampered the creation and development of small business, and in so doing it has impeded the implementation of constitutional norms that encourage the development of a civil society.  
Although we may think first of NGOs and other social organizations as the most important building blocks of a civil society, I would argue that the more fundamental foundations for a civil society lie in household economies and small businesses.  Without vibrant household economies and small businesses, civil society lacks financial viability, which creates an unhealthy dependence on the Russian state or foreign organizations or large enterprises for funding.  Put slightly differently, the autonomy of civil society depends on self-financing from a wide variety of private sources.  
Article 7 on Russia as a "social state" (sotsial'noe gosudarstvo) guarantees the creation of conditions that assure human dignity and the free development of each individual, but it does not suggest that the state should be the primary goods provider or that the state should serve as the incubator of civil society.  In my reading, it simply holds that the Russian state is obligated to provide a social safety net for its population;  Article 7, therefore, is not inherently hostile to the market, an institution that is, in some form, essential to the emergence of a civil society.  Indeed, Article 8 of the Constitution holds that private, state, and other forms of property should enjoy equal protection in the law.  I would argue that this article implies further that various forms of private property--whether held by individuals or small businesses or large enterprises--should be defended with equal vigor.  
Has this constitutional provision been respected?  The statistical evidence suggests that it has not.  To use the language of economists, serious barriers to entry and high transaction costs have discouraged the formation and development of small businesses in Russia in the postcommunist era.  Recent figures show that employment in the small business sector increased from about 16 percent to 25 percent of total employment, but even this latter figure is comparatively low by world and even regional standards.  For example, the comparable figures for the Czech Republic and Georgia were 37 and 58 percent in 2002.  We should note that the goal set by President Putin in his plan for 2020 is to have 60-70 percent of the population employed in the small business sector.  And as President Medvedev noted at a small business development conference last March, the small business sector contributes no more than 17 percent of the country's GDP and only 1 percent of business innovation.  
Why has small business development lagged in Russia?  Major factors include the high cost of capital, the state's privileging of large firms in the energy complex, an unfavorable regulatory regime, and a tendency for state bureaucrats to use licensing and inspection powers as means of extracting bribes from the owners of small businesses.  Where state and most large-scale private enterprises are able to construct a reliable krysha, or roof, to protect them against petty rent-seeking by the bureaucracy--the chairman of the board of Gazprom is, after all, the first deputy chairman of the Russian government--small businesses have remained especially vulnerable to the greed and caprice of some state bureaucrats.   
To be sure, there have been several legislative and administrative efforts in recent years designed to protect small business from the bureaucracy and thereby uphold the constitutional guarantee of equal treatment of varied forms of property.  These include the 2001 law on state registration of juridical persons and individual entrepreneurs and a related single-service point reform (odno okno) of 2004, which created a simplified registration regime that sought to lower the barriers to entry for small businesses and sole proprietors; a second piece of legislation from 2001, on state inspections, was designed to limit the frequency of official inspections and thereby the opportunities for bribe-taking.  However, because this latter law was largely ineffective, the Procurator-General, Iurii Chaika, noted in February 2009 that agencies conducting unplanned inspections of businesses would need first to receive the permission of the Procuracy beginning in July 2009.  And beginning in 2010, the Procuracy will start keeping a register of planned inspections as well.
  When laws fail to shape behavior, as has so often happened, the instinct of Russian officials is to create a new checking mechanism.
This is not to suggest that new legislation and administrative practices cannot limit somewhat the rent-seeking behavior of bureaucrats, witness the earlier-noted improvement in the employment figures and the estimated reduction in the amount of money spent on "overcoming administratives barriers," known in less bureaucratic language as bribes.  OPORA, the Russian small business association, estimates that small businessmen and women paid just over 5 percent of their revenue in bribes in 2008 compared to approximately 10 percent three years earlier.  But as these figures suggest, small business remains heavily exposed to predatory practices, in this case not by competitors but by agents of the state who should be protecting, and not undermining, property rights.  For example, when businessmen and women in the republic of Buriatia were asked recently which state agency served as the most serious obstacle to their activities, they replied the fire marshal (22 percent of the respondents).
  If Russia is to develop a vibrant civil society and a mature legal culture, it will need to do more to defend the interests of small businesses against those whose livelihood and self-importance depend on limiting the rights of citizens and enterprises.   

III. The Presidency and the Constitution

As my previous comments suggest, it is not the constitution or constitutional interpretation but constitutional implementation that has been the most serious impediment to the development of a vibrant civil society and a mature legal culture.  There is, however, one element of the constitution itself that creates problems for Russia's political-legal culture and civil society.  This is what I have called elsewhere a Eurasian form of presidentialism, which exists in several postcommunist countries, including Russia, Belarus, Kazakhstan, and Kyrgyzstan.  Under this system, as Oleg Rumiantsev and others have noted, the constitutional position of the president is akin to that of a powerful monarch.
  He does not serve as the head of the executive branch but rather as a manager and coordinator of the entire political system.  Not only is the current constitution's description of the president's functions disturbingly close to those of the Communist Party in the last Soviet constitution, but the institution of the presidency has many organizational similarities with the Communist Party Central Committee.
This privileged position of the presidency in the constitution and in political practice perpetuates what Robert Tucker identified as the tradition of a dual Russia, where there is an active and superior state set against a passive and inferior society.
   One sees this unhealthy relationship between state and society in various reform projects that are crafted by closely-held presidential working groups which normally accept little input from civil society.  It is also evident in the presidential involvement in the shaping of a new cadres reserve, a talent pool that will fill key positions not just in federal and regional government but in the realms of "business, science, and education," areas that lie squarely in the domain of civil society.   Last Friday's Vedomosti, for example, contained an article that detailed the formation of a presidentially-sponsored reserve by the current party of power, United Russia.  The longest list was of "business-reservists," that is young persons in private firms that the country's hegemonic party was recruiting to become the next generation of business leaders.
  It is hard to imagine a more troubling intrusion of the state into the life of civil society.
  In these and other examples one finds a dirigisme that is born of a fundamental lack of trust in the ability of civil society to assume responsibility for its fate.  
By creating the towering figure of the president in the Russian political system, Chapter 4 of the 1993 Constitution has also perpetuated a personalism in government that is antithetical to the emergence of a mature legal culture, which since the time of the Greeks has insisted on the rule of law and not men.  A rule of law is difficult to sustain, for example, when a president takes "personal responsibility" for certain criminal cases [delo vziato pod lichnyi kontrol' prezidenta].  Such a formulation implies that the president's involvement is necessary to ensure that the justice system functions optimally.  This tradition of personalism, discussed in the work of Mikhail Krasnov and others, cascades down from the apex of the political system to shape the attitudes and behavior of leaders operating at each of the lower levels of Russian government.  When there is a cult of the boss, or nachal'nik, at the top, it serves as a model for governors and mayors along the power vertical.  And of course the alteration of Article 81 of the constitution to extend the presidential term from 4 to 6 years has done nothing to lessen personalist rule.
Like good monarchs, recent Russian presidents have sought in public statements to identify themselves with society and distance themselves from vlast', witness President Medvedev's attack on a corrupt and inefficient state apparatus in his recent state of the union address.
  Unfortunately, these periodic and largely rhetorical  campaigns against bureaucratic corruption never produce lasting results.  Until the president himself respects fully the values enshrined in Article 1 of the Constitution, which calls for a democratic, federal, and law-based state with a republican form of government, it is unlikely that the Russian political leadership will have much success in reorienting officialdom from self-service toward public service, or in transforming what Alexander Obolonsky calls a ruler's service (gosudareva sluzhba) into a civil service.   And without a civil service there is no room for a civil society.
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